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NATIONAL AMBIENT AIR QUALITY STANDARDS
CANNOT BE MET BY USE OF
INTERMITTENT CONTROLS

ENVIRONMENTAL LAW-CLEAN AIR ACT: The Sixth Circuit
Court of Appeals held that intermittent control systems cannot be
used to achieve national ambient air quality standards established
under the Clean Air Act. Dow Chemical Co. v. EPA, 635 F.2d 559
(6th Cir. 1980), cert. denied, 49 U.S.L.W. 3931 (June 16, 1981).

The purpose of the federal Clean Air Act (CAA)' is, among other
things, "to protect and enhance the quality of the Nation's air resources so as to promote the public health and welfare and the productive capacity of its population." 2 The Environmental Protection
Agency (EPA) is charged with the responsibility of ensuring that this
purpose is fulfilled. In carrying out its responsibility, the EPA made
two decisions which are the subject of the opinion in Dow Chemical
Co. v. EPA. 3 The decisions involved the EPA's designation of Midland County, Michigan, as a nonattainment area 4 and its refusal to
approve Michigan's revised state implementation plan (SIP).'
Dow Chemical had formulated a plan whereby sulfur dioxide emissions from its Midland plants would be permanently curtailed. However, because the plan could not be implemented for at least five
years, Dow Chemical effectuated a temporary solution to the pollution problem-a supplementary control system (SCS). This system involved the use of low sulfur oil in place of high sulfur coal on occa1. 42 U.S.C. § § 7401-7626 (Supp. 11 1978).
2. Id. § 7401(b)(1) (Supp. 11 1978).
3. 635 F.2d 559 (6th Cir. 1980), cert. denied, 49 U.S.L.W. 3931 (June 16, 1981).
4. Id. at 560. National ambient air quality standards (NAAQS) are numerical air quality
standards that establish a maximum allowable level of pollution for a given region. They are
divided into primary standards (those necessary to protect public health) and secondary
standards (those necessary to protect public welfare). W. RODGERS, ENVIRONMENTAL
LAW 224-26 (1977). A nonattainment area is an air quality control region (a pre-determined
geographic area) which exceeds the prescribed NAAQS. 42 U.S.C. § 7501(2) (Supp. II
1978).
5. An SIP is a plan which provides for implementation, maintenance, and enforcement
of the NAAQS in each air quality control region within a state. 42 U.S.C. § 7410(a)(1)
(Supp. II 1978). Each SIP must provide for the monitoring of pollution sources, pre-construction review of new sources, intergovernmental cooperation between states, a state
agency for implementing the plan, a method by which the plan can be revised if necessary,
time limits within which the NAAQS must be attained, emission limitations and controls,
and motor vehicle inspection. W. RODGERS, ENVIRONMENTAL LAW 248 (1977). Each
SIP is subject to approval or disapproval by the EPA. Id. at 260.
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sions when the pollution level was high. As a result, there were no
recorded violations of the national ambient air quality standards
(NAAQS) in Midland County,6 even though the total quantity of
emissions from the Dow Chemical plant was high.7 Two factors accounted for the absence of recorded violations: first, Dow Chemical
used tall stacks to disperse its pollution to other areas; and second,
other sources in Midland County emitted relatively low amounts of
sulfur dioxide.
The present case involved three separate petitions concerning similar issues, filed by Dow Chemical and consolidated by the Sixth Circuit Court of Appeals. Two of these petitions dealt with the designation of Midland County as a nonattainment area, while the third
concerned the denial of the Michigan SIP.' Dow Chemical argued
that because there had been no monitored recorded violations of the
national standards, Midland County should be designated as an
attainment area. The EPA asserted that the 1977 amendments to the
CAA require that national standards be met by continuous control
methods and, because Dow Chemical's system was intermittent, Midland County must remain a nonattainment area. The major issue in
Dow Chemical Co. v. EPA was whether an intermittent control system in use temporarily can be considered when determining attainment of NAAQS. The court of appeals held that it cannot. 9
The court based its decision solely on the interpretation of the applicable statutory provisions. The EPA asserted that an NAAQS must
be met by constant emission controls, as specified by statute.' 0 Dow
Chemical argued that, although constant emission controls are preferred, intermittent controls are permissible when there is no economically or technologically feasible alternative." The court rejected
supportive cases cited by both Dow Chemical' 2 and the EPA' ' because those cases had been decided prior to the enactment of the
1977 CAA amendments. The CAA, as amended, provided that:
The terms "emission limitation" and "emission standard" mean a re6. Dow Chemical Co. v. EPA, 635 F.2d 559, 560 (6th Cir. 1980), cert. denied, 49
U.S.L.W. 3931 (June 16, 1981).
7. Id. at 562.
8. Id. at 560.
9. Id. at 561.
10. Id.
11. Id.
12. Kennecott Copper Corp. v. Train, 424 F. Supp. 1217 (D. Nev. 1976), rev'd on other
grounds sub nor. Kennecott Copper Corp. v. Costle, 572 F.2d 1349 (9th Cir. 1978).
13. Train v. Natural Resources Defense Council, Inc., 421 U.S. 60 (1975); Kennecott
Copper Corp. v. Train, 526 F.2d 1149 (9th Cir. 1975), cert. denied, 425 U.S. 935 (1976);
and Big Rivers Electric Corp. v. EPA, 523 F.2d 16 (6th Cir. 1975), cert. denied, 425 U.S.
934 (1976).
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quirement established by the State or the Administrator which limits
the quantity, rate, or concentration of emissions of air pollutants on
a continuous basis, including any requirement relating to the operation or
maintenance of a source to assure continuous emission reduc1

tion.

4

In addition, the statute states that "[t] he degree of emission limitation required for control of any air pollutant. . . shall not be affected
in any manner by any other dispersion technique."' ' Dispersion
techniques include intermittent and supplementary control systems
such as the SCS used by Dow at its Midland plant.' 6
Dow Chemical argued that the statute and the legislative history
are incompatible. The court stated, however, that where Congress enacts legislation concerning a particular issue, such legislation must be
strictly adhered to and the judiciary cannot exercise discretionary
power to the contrary.' ' Dow Chemical explains that, when congressional intent is clear and the language of a statute is unambiguous,
legislative history cannot be considered even if it may seem to conflict with the wording of the statute itself.' I The CAA evidences
congressional desire to protect the air quality of the nation as a
whole.' I This protection must be accomplished by methods which
provide for continuous emission reduction, according to the court's
interpretation of the act. The Dow Chemical Company's SCS merely
prevented monitored violations while permitting high sulfur dioxide
emissions, thus defeating both the letter and the spirit of the law.
A second issue in Dow Chemical involved the EPA's refusal to approve a revision of Michigan's SIP in the form of a variance granted
to Dow Chemical Company. 2" Dow Chemical argued that the EPA
has'discretionary power to grant variances and that its refusal to do
so here was arbitrary and capricious. The court of appeals held that
the EPA does not have such discretion, 2 ' reasoning that the CAA
clearly prohibits the use of intermittent controls to meet emission
limitations established by an SIP. 2 2 Even though Dow Chemical
14. 42 U.S.C. § 7602(k) (Supp. 11 1978).
15. Id. § 7423(a)(2).
16. Id. § 7423(b).
17. Dow Chemical Co. v. EPA, 635 F.2d 559, 561 (6th Cir. 1980), cert. denied, 49
U.S.L.W. 3931 (June 16, 1981).
18. Id. at 561, citing Southeastern Community College v. Davis, 442 U.S. 397, 405
(1979); United States v. Oregon, 366 U.S. 643, 648 (1961).
19. 42 U.S.C. § 7401(b)(1) (Supp. I11978).
20. A variance is a temporary extension of the time period in which NAAQS must be
attained. 42 U.S.C. § 7410(e) (Supp. 11 1978).
21. Dow Chemical Co. v. EPA, 635 F.2d 559, 561 (6th Cir. 1980), cert. denied, 49
U.S.L.W. 3931 (June 16, 1981).
22. 42 U.S.C. § 7423(a)(2), (b) (Supp. 11 1978).
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avoided monitored violations of the NAAQS, it still polluted the air.
The intent of the CAA would be violated by giving the EPA discretionary power to grant a variance in this situation.
The court of appeals in Dow Chemical Co. v. EPA indicated that
it was predisposed toward a decision in favor of Dow Chemical by
stating:
From this description of our current problem, it might be deduced
that the panel which heard this case is inclined by its previous contrasting experiences toward exercise of any judicial discretion it
might have favorably to Dow. While this is true, unfortunately for
Dow, our review of this record and the applicable statutory provisions indicates that Congress, in the exercises of its legislative powers,
has dealt specifically with
the identical issue raised by Dow and has
2
foreclosed judicial relief. 3
The provisions of the CAA are so clear and unambiguous that the
court found its powers to be limited in this case. 2 4
The effectiveness of the CAA depends largely upon judicial support. The court in Dow Chemical Co. v. EPA appropriately relied on
the strong language of the applicable statutory provisions. This opinion, however, should be narrowly construed as standing for the proposition that the use of an intermittent control system to reduce pollution and meet NAAQS will not be permitted and that the EPA
does not have the discretion to grant a variance permitting such a system. When an issue is not so clearly governed by legislation, or when
Congressional intent is subject to interpretation, it appears that the
court may be more willing to render a decision in favor of industry.
ANNETTE NATHANSON DeBOIS

23. 635 F.2d 559, 560 (6th Cir. 1980), cert. denied, 49 U.S.L.W. 3931 (June 16, 1981).
24. Id.

